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May 3, 2021 

 

Linda Neilson, Director 

Defense Acquisition Regulations System 

U.S. Department of Defense 

3062 Defense Pentagon 

Washington, DC 20301- 3062 

 

RE: NDIA Government Property Committee, Early Engagement Opportunity Response to the 

Director, Defense Acquisition Regulations System Request for Input Regarding the National 

Defense Authorization Act for Fiscal Year 2021 

 

Dear Ms. Neilson: 

The National Defense Industrial Association (NDIA) represents more than 1,600 corporate and over 

60,000 individual members from small, medium, and large defense contractors. NDIA members feel the 

impact of any policy change made to how the United States equips and supports its warfighters to win in 

all domains of warfare. 

The following comments and recommendations on the Department of Defense’s (DoD) management of 

contractor business systems requirements are hereby submitted. Our comments include potential changes 

to the DFARS that is required by the National Defense Authorization Act (NDAA) for Fiscal Year (FY) 

2017 and the NDAA for FY 2021. 

Background 

Based on an Interim Rule published in the Federal Register on May 18, 2011, DoD Contracting Officers 

are required to 1) determine the acceptability of a contractor’s business system, 2) approve or disapprove 

the system and 3) correct any deficiencies. The following contractor business systems were affected: 

Accounting, Purchasing, Material Management and Accounting, Cost Estimating, Property Management, 

and Earned Value Management. Each of these business systems have their own dedicated DFARS clause 

and each clause contains applicable and required system criteria, as follows: 

• Accounting Systems (252.242.7006, Accounting Systems Administration) 

• Purchasing (252.244-7001, Contractor Purchasing System Administration) 

• Material Management and Accounting System (252.242-7004 - Material Management and 

Accounting System) 

• Cost Estimating System Requirements (252.215-7002) 

• Contractor Property Management System administration (252.245-7003)1 

• Earned Value Management System (252.234-7002) 

 

 
1 DFARS clause 252.245-7003 refers to the system criteria at FAR 52.245-1(f).  
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Also, contracts covered by the Cost Accounting Standards (“Covered Contracts”) require DFARS clause 

252.242-7005, Contractor Business Systems.2 The inclusion of each of these clauses within a contract 

depends on the various criteria and thresholds stated in applicable DFARS subparts.   

Discussion.  

There are several potential areas of improvement within current DoD policy and practices surrounding the 

DoD’s surveillance and oversight roles to secure contractor business system compliance.  

1. The Relationship Between Contract Delegations vs. System-wide Oversight & Surveillance of 

Contractor Business Systems 

As background, FAR 45.105 states that “The agency responsible for contract administration shall 

conduct an analysis of the contractor's property management policies, procedures, practices, and 

systems. This analysis shall be accomplished as frequently as conditions warrant, in accordance with 

agency procedures.”   

Issue: The language at FAR 45.105 does not consider that contractors often have multiple contract 

awards with more than one agency involved in contract administration. Contractor business systems are 

established on a system-wide basis, not on a contract-by-contract basis. Within DoD, the evaluation and 

surveillance of contractor business systems is closely tied to and dependent upon the contract delegation 

process.  

For example, in the case of contractor Government Property Management business systems, the Defense 

Contract Management Agency (DCMA) is responsible for evaluating a contractor’s property management 

business system when a DoD Component delegates contract administration to DCMA and when the 

delegated contract contains FAR 52.245-1. This situation also holds true for other contractor business 

systems such as Purchasing Systems and MMAS. But, going back to property management business 

systems, not all contracts with a Government property requirement are delegated to DCMA. In some 

cases, the DoD Component retains administration for contracts.3 

In theory, the DoD Component (Contracting Officer) is then responsible for determining the acceptability 

of a contractor’s business system and is responsible for pursuing the correction of any deficiencies.4 

However, NDIA members are unaware of any DoD Components, other than DCMA, approving or 

disapproving a contractor’s property management business system. 

The fact that contractors often have contracts of different types and a mix of delegations has caused 

confusion among contractors, and Government personnel alike, who are unable to conclusively define the 

scope of Government (Contracting Officer) business system approval. In some cases, DCMA 

Government property administrators must adjust their Property Management System Analysis (PMSA), 

sampling methods, and other testing protocols to accommodate contracts not delegated to DCMA. In at 

least one case, a DCMA Contracting Officer “partially” approved a contractor’s property management 

 
2 DFARS clause 252.242-7005 provides for payment withholds when the Contracting Officer determines that 

contractor’s business contains one or more significant deficiencies. 
3 It should be noted that DFARS 242.202, Assignment of Contract Administration, governs the assignment of 

contract administration within DoD. However, NDIA believes that this DFARS subpart is potentially out of date and 

needs updating. 
4 NDIA members were unaware of any property system determinations other than those conducted by DCMA.  
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system—stating that the approval applied only to the part of the system that DCMA governed by 

delegated contracts. 

In other cases, DCMA property administrators include in their PMSA property items that are accountable 

to contracts not delegated to DCMA. This environment challenges contractors to accommodate disparate 

agency approaches. This has led to additional time and effort on the part of the contractor, which can lead 

to increased program costs.5 Moreover, differing approaches to contractor oversight runs counter to the 

spirit and intent of FAR 42.002(a), Interagency Agreements, which states that— 

 “Agencies shall avoid duplicate audits, reviews, inspections, and examinations of contractors or 

subcontractors, by more than one agency, through the use of interagency agreements.” 

It should be noted that many NDIA members believe that DCMA does not have the authority to include 

for review, property accountable to contracts or subcontracts where duties have not been delegated or 

assigned and administered by DCMA, regardless of the property’s location. Those duties remain with the 

agency Contracting Officer issuing the contract.  

Bottom line: The policy linkage between the contract delegation process and the responsibility for 

Contracting Officer business system determinations: 

• Complicates contract administration for the business system approval process; 

• Can subject contractors to oversight by multiple agencies; 

• Can result in a distorted view of the actual health of a contractor’s property business system. By 

extension, the process of Government determinations of the acceptability of a contractor’s 

business system, Contracting Officer approvals and disapprovals, and Government remedies for 

contractor deficiencies and contract non-compliances are potentially compromised;  

• It could create an unlevel playing field where some contractors (those reviewed by DCMA) are 

held to a different standard than other contractors. 

 

Recommendation: DoD, through the rulemaking process, could amend DoD contractor business system 

requirements in the DFARS to address and clarify roles and responsibilities for approving or disapproving 

contractor business systems, relative to the agency responsible for contract administration—with due 

consideration of the requirements of 44 U.S.C. §§ chapter 3501-3521, Paperwork Reduction Act and the 

Regulatory Flexibility Act, 5 U.S.C. 601, et seq. 

2. Determining the Acceptability of a Contractor’s Business System  

DoD Contracting Officers are required to determine the acceptability of a contractor’s business system, 

approve or disapprove the system, and pursue correction of any deficiencies. In the case of property 

management business systems, DFARS 245.105(c) states further that: 

“In evaluating the acceptability of a contractor’s property management system, the contracting officer, in 

consultation with the property administrator, shall determine whether the contractor’s property 

 
5 Several contractors have modified their disclosure statements to allow direct charging of business system 

requirements vs. absorbing costs of Government oversight through overhead. 
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management system complies with the system criteria for an acceptable property management system as 

prescribed in the clause at 252.245-7003, Contractor Property Management System Administration.” 

This paragraph invokes a Contracting Officer requirement separate from approving or disapproving a 

contractor’s property management business system, that being, a “determination of acceptability.”6 

However, unlike systems approvals and disapprovals, DoD has not defined or established a discreet 

process for such “determinations of acceptability.” Current DCMA’s internal policy places property 

administrators in the role of “approvers” of contractor systems procedures, a practice not supported by the 

current DFARS. 

Bottom Line: As defined by DFARS clause 252.245-7003, “acceptable property management system” 

means a property system that complies with the system criteria cited at FAR clause 52.245-1(f). However, 

DCMA Property Administrators cannot determine compliance with this system criteria absent completion 

of a PMSA. At best, they can provide only a cursory review and make recommendations where their 

evaluation identifies deficiencies against requirements criteria or situational circumstances. 

Recommendation: DoD, through the rulemaking process, amend business system requirements to 

clarify, define, and establish a process for contracting officer determinations of acceptability—with due 

consideration of the requirements of 44 U.S.C. §§ chapter 3501-3521, Paperwork Reduction Act and the 

Regulatory Flexibility Act, 5 U.S.C. 601, et seq. 

3. “New” Contractors (contractors that heretofore did not have a Government property 

management requirement) 

DCMA, through its “Guidebook for Government Contract Property Administration” requires new 

contractors to provide a “copy of its property management policies and procedures, and names of 

appropriate points of contact within 15 days (with an allowance for 25 additional days.” 7 The 

guidebook, at subparagraph 6.1.2, also requires such procedures to be “acceptable” to the DCMA 

Property Administrator.  

This procedure submittal requirement is outside of the FAR and DFARS requirements; the review for 

“acceptability” requirement creates a constructive change to contracts. This is not the Property 

Administrator’s role and is a new requirement upon industry, and small businesses. 

Bottom Line: Neither the FAR nor the DFARS clauses contain any requirement for submitting property 

management procedures or for citing contractors for a contractual breach based on their failure to provide 

such procedures within 15-days, which is an arbitrary submittal timeline.8 

Recommendation: DoD, through the rulemaking process, should amend the DoD contractor business 

system requirements (DFARS) to address (new) contractor requirements for developing, and if necessary, 

 
6 Acceptable property management system” and “property management system” are defined in the clause 

at 252.245-7003, Contractor Property Management System Administration. 
7 This procedure submittal would rightfully under the Paperwork Reduction Act (44 U.S.C. §§ chapter 3501-3521) 
8 There is a requirement under FAR 45.202(c)(4) for prospective contractors to provide “A description of the 

offeror's property management system, plan, and any customary commercial practices, voluntary consensus 

standards, or industry-leading practices and standards to be used by the offeror in managing Government property.”  

However, this submission is clearly a part of solicitation requirements. 
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submitting of property management procedures—with due consideration of the requirements of 44 U.S.C. 

§§ chapter 3501-3521, Paperwork Reduction Act and the Regulatory Flexibility Act, 5 U.S.C. 601, et seq. 

4.  Impact to Contractor business systems of enabling legislation, namely, the 2021 and 2017 

National Defense Authorization Acts for FY 2021 and FY 2017     

    

a. National Defense Authorization Act William M. (Mac) Thornberry National Defense 

Authorization Act for Fiscal Year 2021, Section 806. Definition of Business System Deficiencies for 

Contractor Business Systems 

Text of legislation: Section 893 of the Ike Skelton National Defense Authorization Act for Fiscal 

Year 2011 (Public Law 111– 7 383; 10 U.S.C. 2302 note) is amended— (1) by striking ‘‘significant 

deficiencies’’ both places it appears and inserting ‘‘material weaknesses’’; (2) by striking ‘‘significant 

deficiency’’ each place it appears and inserting ‘‘material weakness’’; (3) by amending subsection (g)(4) 

to read as follows: ‘‘(4) The term ‘material weakness’ means a deficiency or combination of deficiencies 

in the internal control over information in contractor business systems, such that there is a reasonable 

possibility that a material misstatement of such information will not be prevented, or detected and 

corrected, on a timely basis. For purposes of this paragraph, a reasonable possibility exists when the 

likelihood of an event occurring— (A) is probable; or (B) is more than remote but less than likely.’’ 

The legislation is based on recommendations (recommendation no.73) from the Advisory Panel on 

Streamlining and Codifying Acquisition Regulations, also known as the Section 809 Panel.9 According to 

the Section 809 Panel’s report, the definition for system deficiencies in the FY 2021 NDAA is based on 

Section 893, and DFARS regulation require revision to be “more consistent with the definitions in 

generally accepted auditing standards that apply to different types of engagements (e.g., inspection, 

attestation, and performance).” 

The Section 809 Panel’s report also recommends the DFARS business system section (for all systems) be 

revised to include the following definitions: 

Material Weakness: A deficiency, or combination of deficiencies, in internal control over risks related to 

Government contract compliances or other shortcomings in the system, such that there is a reasonable 

possibility that a material noncompliance will not be prevented, or detected and corrected, on a timely 

basis. A reasonable possibility exists when the likelihood of an event occurring is either reasonably 

possible, meaning the chance of the future event occurring is more than remote but less than likely, or is 

probable.  

Significant Deficiency: A deficiency, or combination of deficiencies, in internal control over risks related 

to Government contract compliance or other shortcomings in the system that is less severe than a material 

weakness yet important enough to merit the attention of those charged with governance.  

Other Deficiency: A deficiency, or combination of deficiencies, in internal control over Government 

contract compliance or other shortcomings in the system that have a clearly trivial, or inconsequential, 

 
9 Department of Defense. Section 809 Panel, Streamlining and Codifying Acquisition Regulations. Accessed April 

12, 2021. http://section809panel.org  

http://section809panel.org/
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effect on the ability of the business system to prevent or detect and correct, material non-compliances on a 

timely basis. 

Issues: As stated in DoD’s Section 809 Panel’s report, the term “material weakness” was recommended 

to be “more consistent with the definitions in generally accepted auditing standards that apply to 

different types of engagements (e.g., inspection, attestation, and performance).” 

The impact of this change cannot be overstated; this legislation substantially impacts both Government 

and contractors. Except for specific audit agencies and bodies within the DoD such as Defense Contract 

Audit Agency auditors, Government personnel responsible for certain business system determinations 

(Purchasing, Government Property, and Earned Value Management) are not, in the main, trained in the 

technical aspects of Generally Accepted Accounting Standards, which have specific requirements and 

require a higher level of professional standards. NDIA sees the potential for inconsistent interpretation 

and application of the newly identified definitions (and the requirements for supporting such 

determination) given that certain oversight bodies are more intimately familiar and specifically trained on 

the new definitions and their uses.  

For example, the Government Accountability Office’s “Yellow Book” Generally Accepted Government 

Auditing Standards require auditors to develop conditions, criteria, cause, and effect of findings. Such 

standards are not required of oversight bodies that are not auditors and are not subject to the same 

standards yet will be required to make the same types of recommendations to contracting officers.10 

The FY 2021 language will require many Government personnel to transition from a contracting focused 

competency to an auditing focused competency. Ideally, DoD should address these issues with an eye 

toward reconciliation with the new certification requirements cited in the Office of the Under Secretary of 

Defense (Acquisition and Sustainment) memorandum dated February 17, 2021, “Restructuring of the 

Certification Program for the Contracting Functional Area.” 

Recommendation: NDIA recommends that the Director, Defense Acquisition Regulations System, 

conduct a public meeting for NDIA members, and industry at-large, to voice their issues and concerns 

surrounding implementation of the NDAA for FY 2021, and the effects on oversight bodies that have 

fundamentally different backgrounds and training for their personnel.   

a. National Defense Authorization Act for Fiscal Year 2017 Implements Sections 893 of the NDAA 

for FY 2017 (Pub. L. 114-328) to revise the requirements for the review of contractor business 

systems.11  

Text of Legislation: SEC. 893. AMENDMENTS TO CONTRACTOR BUSINESS SYSTEM 

REQUIREMENTS. (a) BUSINESS SYSTEM REQUIREMENTS Section 893 of the Ike Skelton 

National Defense Authorization Act for Fiscal Year 2011 (Public Law 111–383; 10 U.S.C. 2302 note) is 

amended in subsection (b)(1), by striking ‘‘system requirements’’ and inserting ‘‘clear and specific 

business system requirements that are identified and made publicly available’’.  

 
10 GAO-18-568G, GOVERNMENT AUDITING STANDARDS: 2018 Revision Chapter 8.116 
11Contractor Business Systems. DFARS Case Number 2017-D021, January 11, 2017. 

https://www.gao.gov/assets/700/693136.pdf
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(b) THIRD-PARTY INDEPENDENT AUDITOR REVIEWS. Section 893 of such Act is further 

amended— (1) by redesignating subsections (c), (d), (e), (f), and (g) as subsections (d), (e), (f), (g), and 

(h), respectively; and (2) by inserting after subsection (b) the following new subsection (c):  

‘‘(c) REVIEW BY THIRD-PARTY INDEPENDENT AUDITORS.—The review process for contractor 

business systems pursuant to subsection (b)(2) shall— ‘‘(1) if a registered public accounting firm attests 

to the internal control assessment of a contractor, pursuant to section 404(b) of the Sarbanes-Oxley Act 

of 2002 (15 U.S.C. 7262(b)), allow the contractor, subject to paragraph (3), to submit certified 

documentation from such registered public accounting firm that the contractor business systems of the 

contractor meet the business system requirements referred to in subsection (b)(1) and to thereby 

eliminate the need for further review of the contractor business systems by the Secretary of Defense; ‘‘(2) 

limit the review, subject to paragraph (3), of the contractor business systems of a contractor that is not a 

covered contractor to confirming that the contractor uses the same contractor business system for its 

Government and commercial work and that the outputs of the contractor business system based on 

statistical sampling are reasonable; and ‘‘(3) allow a milestone decision authority to require a review of 

a contractor business system of a contractor that submits documentation pursuant to paragraph (1) or 

that is not a covered contractor after determining in writing that such a review is necessary to 

appropriately manage contractual risk.’’ 

(c) AMENDMENT TO DEFINITION OF COVERED CONTRACTOR.— Section 893 of such Act is 

further amended in subsection (g), as so redesignated, by striking ‘‘means a contractor’’ and all that 

follows and inserting ‘‘means a contractor that has covered contracts with the United States Government 

accounting for greater than 1 percent of its total gross revenue, except that the term does not include any 

contractor that is exempt, under section 1502 of title 41, United States Code, or regulations implementing 

that section, from using full cost accounting standards established in that section.’’. (d) REPEAL OF 

OBSOLETE DEADLINE. —Section 893 of such Act is further amended in subsection (a) by striking ‘‘Not 

later than 270 days after the date of the enactment of this Act, the’’ and inserting ‘‘The.’’ 

Issue: NDIA members have some concerns over DoD’s implementation. There is no clarity on whether 

contracting officers will be required to accept such determination made by independent public 

accountants in all applicable instances. DoD has Contractor Business System oversight bodies comprised 

of auditors and non-auditors, the former being more closely akin in approach and standards to the 

independent public accountants cited in the legislation. It is unclear how DoD will handle differing views 

and results of business system reviews or if other agencies and departments accept the reviews within 

DoD. 

Recommendations: 1) NDIA recommends that the Director, Defense Acquisition Regulations System, 

conduct a public meeting and present their implementation plans. This will permit industry at-large to 

query DoD subject matter experts and help NDIA members voice their issues and concerns surrounding 

this legislation, particularly its impact on small business entities. 2) DoD, through the rulemaking process, 

should amend DoD contractor business system requirements within the DFARS to address timeframes for 

contractor revisions to existing property management procedures made necessary by the NDAA FY 2017 

and the NDAA for FY 2021 language—with due consideration of the requirements of 44 U.S.C. §§ 

chapter 3501-3521, Paperwork Reduction Act and the Regulatory Flexibility Act, 5 U.S.C. 601, et seq. 
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II. Conclusion 

Please consider NDIA a resource on this issue and do not hesitate to contact us with any questions or 

comments on our submissions. If you or your staff have any questions, please contact Nick Jones, 

Director of Regulatory Policy at njones@ndia.org or at (703) 247-2562. 

 

Respectfully submitted,  

 

 

 

National Defense Industrial Association 

 

 

mailto:njones@ndia.org

